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Topic Areas 

Keker Van Nest & Peters  | 3

1.Audiovisual works (e.g., TV shows and movies)

2. Computer software

3. Artificial intelligence 
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Audiovisual Works



Woodall v. Disney, 20-cv-03772 (C.D. Cal.)
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Copyright Infringement 
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“To establish a successful copyright infringement 
claim, [a plaintiff] must show (1) he owns the 
copyright . . . (2) copied protected elements of [the 
copyrighted work].”  Swirsky v. Carey, 376 F.3d 841, 
844 (9th Cir. 2004). 



How to Prove Copying
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“The plaintiff can prove that the defendant copied 
from the work by proving by a preponderance of the 
evidence that [1] the defendant had access to the 
plaintiff’s copyrighted work and that [2] there are 
substantial similarities between the defendant’s 
work and original elements of the plaintiff’s work.”

Ninth Circuit Model Jury Instructions § 17.17
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Woodall v. Disney: The Copyrighted Work
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Side-by-Side Comparison
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Side-by-Side Comparison
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Side-by-Side Comparison
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Side-by-Side Comparison
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Other Alleged Similarities
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How Did Disney Get Access to Bucky?
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Summary Judgment

Court denies Disney’s MSJ for various reasons, 
including: 

• Fact dispute on “substantial similarity” because of 
dueling expert reports

• Fact dispute as to whether Disney independently 
created (rather than copied) Bucky



Jury’s Verdict
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Some Unaddressed Copyright Defenses
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● Lack of substantial similarity

● 17 U.S.C. § 102(b)

● Scènes à faire



Copyrightability - 17 U.S.C. § 102(b)
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● “In no case does copyright protection for an 
original work of authorship extend to any idea . . . 
concept, principle . . . regardless of the form in 
which it is described, explained, illustrated or 
embodied in such work.”

● Decided by the Court, not the jury



Scènes à faire
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● “Familiar stock scenes and themes that are staples 
of literature are not protected.”

● “Scenes-a-faire, or situations and incidents that flow 
necessarily or naturally from a basic plot premise, 
cannot sustain a finding of infringement.”

Cavalier v. Random House, Inc., 297 F.3d 815, 823 (9th 
Cir. 2002).



Key Takeaways
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1. Difficult to win on substantial-similarity at summary judgment.  

See Gregorini v. Apple Inc., 2022 WL 522307, at *1 (9th Cir. 
2022) (“While dismissal at the pleading stage is by no means 
unprecedented, even summary judgment is not highly favored 
on questions of substantial similarity in copyright cases…”) 

2. When there’s no evidence of direct copying, access matters.
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Computer Software



17 U.S.C. § 102(b)
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“In no case does copyright protection for an original 
work of authorship extend to any idea, procedure, 
process, system, method of operation . . . 
regardless of the form in which it is described, 
explained, illustrated or embodied in such work.”



Computer Software
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“Applying copyright law to computer programs is like 
assembling a jigsaw puzzle whose pieces do not 
quite fit.”

Lotus Development Corp. v. Borland Int’l, Inc., 49 
F.3d 807, 820 (1st Cir. 1995) (Boudin, J., 
concurring)
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Lotus Development Corp. v. Borland



Lotus Holdings
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● “We think that ‘method of operation,’ as that term is 
used in § 102(b), refers to the means by which a 
person operates something, whether it be a car, a 
food processor, or a computer.”

● “The fact that Lotus developers could have designed 
the Lotus menu command hierarchy differently is 
immaterial to the question of whether it is a ‘method 
of operation.’”



Lotus on “Method of Operation” 
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“In many ways, the Lotus menu command hierarchy is like 
the buttons used to control, say, a video cassette recorder 
(‘VCR’).”



Computer Software
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“Copyright protection for a computer program 
extends to all of the copyrightable expression 
embodied in the program. The copyright law does 
not protect the functional aspects of a computer 
program, such as the program’s algorithms, 
formatting, functions, logic, or system design.”

Copyright Office Circular 61
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Google v. Oracle



Keker Van Nest & Peters  | 29

Google v. Oracle
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Google v. Oracle



Google v. Oracle (Round 1) 
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● After a jury trial, trial court holds 
that APIs are not protectable 
because they are, among other 
things, a method of operation

● Jury hangs on Google’s fair use 
defense 

● Federal Circuit reverses 
copyrightability ruling, and 
remands for a jury trial on fair use



Oracle v. Google, 750 F.3d 1339 (Fed. Cir. 2014)
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1. Copyrightability: “[A] set of commands to instruct a 
computer to carry out desired operations may contain 
expression that is eligible for copyright protection.”

2. Fair Use: “On balance, we find that due respect for the 
limit of our appellate function requires that we remand 
the fair use question for a new trial.” 



Google v. Oracle (Round 2) 
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● Both sides agree to have the 
jury resolve fair use 

● Jury finds fair use; Oracle 
moves for JMOL under Rule 50

● Federal Circuit reverses again 



Oracle v. Google, 886 F.3d 1179 (Fed. Cir. 2018)
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1. Holds that fair use is a mixed question of law and fact, 
but the ultimate question is legal and gets de novo 
review. 

2. Finds no fair use as a matter of law 



Google v. Oracle (Final Round) 

● Supreme Court grants cert on 
copyrightability and fair use 

● But the Court’s opinion only 
addresses fair use 

35



Fair Use Statutory Factors (17 U.S.C. § 107)
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1. Purpose and character of use;

2. Nature of the work;

3. Amount or substantiality of the portion used; and 

4. Effect of the use on the potential market for or value of the 
work



What Did the Supreme Court Hold?
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1. Google’s use was transformative. 



What Did the Supreme Court Hold?
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1. Google’s use was transformative. 

2. Declaring code was further than most computer programs 
(such as implementing code) from the core of copyright.



What Did the Supreme Court Hold?
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1. Google’s use was transformative. 

2. Declaring code was further than most computer programs 
(such as implementing code) from the core of copyright.

3. Only 0.4% of Sun Java API computer code was used. 



What Did the Supreme Court Hold?
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1. Google’s use was transformative. 

2. Declaring code was further than most computer programs 
(such as implementing code) from the core of copyright.

3. Only 0.4% of Sun Java API computer code was used. 

4. Android did not harm actual or potential markets for Java 
SE.  Google’s use advanced the goals of copyright.



Software Copyright Litigation Post-Google
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• Fair use can be resolved at summary judgment.

Teradyne, Inc. v. Astronics Test Systems, Inc., 2025 WL 
341828 (9th Cir. 2025)

Synopsys v. Real Intent, 2024 WL 5364480 (N.D. Cal. Aug. 26, 
2024)

• Copyrightability of certain aspects of computer programs are on 
shaky ground.
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Andy Warhol Foundation for Visual Arts, Inc. v. Goldsmith
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Andy Warhol Foundation for Visual Arts, Inc. v. Goldsmith

Sole question is the first fair use factor (the purpose and character of the 
use).

The Supreme Court holds that:

1. “[T]he purpose of [Warhol’s] image is substantially the same as 
that of Goldsmith’s photograph” because “[b]oth are portraits of 
Prince used in magazines to illustrate stories about Prince.”

2. The use “is of a commercial nature” because Warhol’s image was 
licensed for money.
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Artificial Intelligence
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Generative AI
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Generative AI
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Thomson Reuters v. Ross Intelligence



Lawsuits against Generative AI Companies

Fair use will be a key defense.  Questions will focus on:

• The transformative nature of generative AI tools.

• The market effects (if any) of these AI companies’ use of 
the asserted works. 
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Thomson Reuters v. Ross Intelligence
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Two key questions:

1.Are headnotes copyrightable?

2. Was Ross Intelligence’s use of headnotes a fair 
use?



Thomson Reuters v. Ross Intelligence
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Two key questions:

1.Are headnotes copyrightable? Yes.

2. Was Ross Intelligence’s use of headnotes a fair 
use? No.



Fair Use Holding 
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1. Ross’ use was commercial and not transformative.  Both Ross and 
Thomson Reuters use headnotes to create a legal research tool. 

2.  Nature of the copyrighted work was not that creative.

3.  Ross’ output contained “little sense of the original.”  The output does 
not contain the headnotes.

4.  Ross’ AI tool is a market substitute for Westlaw. The Court also rules 
that Ross has not adduced enough facts to show that potential market 
for AI training data does not exist.
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Thank you!
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